
What’s the difference between a Volunteer and an Employee??

A volunteer…
· Doesn’t have employment rights:  minimum wage, holidays, sick pay etc.
· Does not receive ‘consideration’ for what they do

· Has no obligation to continue – and the organisation has no obligation to provide a role

· A contract has not been created: verbally, in writing or in practice, with either express or implied terms

A Volunteer Agreement:
· Is part of a set of documents and a process – involving the whole organisation
· Sets out what the organisation intends to do, and what it expects from volunteers

· Enables the volunteer and the organisation to be clear about roles

· Acts as a reference point for good practice

· Doesn’t need to be signed.

Example agreements can be found at Volunteering England’s best practice bank at www.volunteering.org.uk
How to introduce an agreement to your volunteers

Include it in an induction where you explain what is written down.  The important thing is that the process helps the volunteer understand why certain things are important. 

· Talk about the agreement in terms of your expectations, responsibilities, and hopes.

· It is not necessary for either party to sign the agreement, but you may both wish to keep a copy.

· You may wish to format it as a letter, which you send or give to the volunteer.

Make sure that everyone that does inductions is aware of the issues with wording; perhaps a quick explanation of the law in a staff meeting.  People listen when you connect it to the law!

To make things fair, if you are introducing an agreement you may have to ask your current volunteers to complete one; make sure you explain why and give time to ask questions

Make sure that other behaviour doesn’t contradict the agreement:

· giving people flat rates for expenses

· providing training that doesn’t apply to the volunteering opportunity 

· telling a volunteer they must come in on a specific day

Employment Appeal Tribunal Case Study

Taken from Volunteers and the Law:  Mark Restall (Volunteering England)
South East Sheffield Citizens Advice Bureau vs Grayson (2004)

This case is of particular interest, as the employment appeal tribunal showed a good understanding of volunteering and the issues faced by voluntary organisations.  The case was brought by a paid member of staff, seeking to show that the bureau’s volunteers should be regarded as ‘in employment’, bringing the number of employees in the organisation above the small employer exemption in the Disability Discrimination Act (DDA)1995 (now defunct).  

The original tribunal decision

The original employment tribunal decision found that the relationship between South East Sheffield CAB and its volunteers was contractual, and fitted the DDA’s definition of employment.  “There was an intention that work would be done by the advisers, in return for the payment of expenses incurred and the provision of training, the opportunity to gain experience, and the acceptance of legal liability on the part of the bureau for any errors which they may commit in the course of the work done”.  It also pointed to the existence of disciplinary and grievance procedures, equal opportunities and health & safety policies and provision for supervision as being consistent with employment.

The employment appeal tribunal’s findings

The case was appealed in November 2003.  The employment appeal tribunal not only overturned the original tribunal’s decision, but also set out a robust defence of the concept of volunteering as a distinct, freely entered-into relationship held by the majority of volunteer-involving organisations.  Here are the key conclusions:-

Volunteer Agreements  

The original tribunal said that the CAB’s Volunteer Agreement should have stated explicitly that the agreement was not intended to create a legal relationship.  The appeals tribunal felt that, on the contrary, the fact that the agreement was not signed, and that its stated intention was “to clarify the reasonable expectations of both the volunteer and the bureau” suggested that it was never intended to be legally binding.  

Expectations are not obligations

The original tribunal had pointed to a minimum commitment of 6 hours per week as a contractual element in the relationship.  The appeals tribunal felt that, as the agreement expressed this is “a usual minimum commitment”, it was simply outlining an expectation.  Volunteers were not told they had to work those hours, nor was there any sanction against them if they did not.  The bureau relied on volunteers and that it was therefore not unreasonable for it to have guidelines.  Also, volunteers were not paid for the hours.
Expenses and “if contracts”

The reimbursement of expenses was regarded as significant by the original tribunal, but this was dismissed by the appeals tribunal, which felt that it would be surprising if organisations left unpaid volunteers out-of-pocket.  The appeals tribunal was, however, prepared to accept that the agreement to reimburse expenses did amount to a contract.  

At first glance, this is confusing, because a contract normally involves a 2-way relationship. But the appeals tribunal felt there may be a unilateral contract (known as an “if contract”) in the agreement to reimburse expenses and insure volunteers against negligence claims, based on the wording of the Volunteer Agreement; 

“if you do any work for the bureau and incur expenses in doing so, and/or suffer a claim from a client you advise, the bureau will indemnify you against your expenses and any such claim”.  Now this may be a contract of sorts, but it is a contract on this issue only – not an employment contract, as crucially it does not obligate the volunteer to do any work for the bureau.

No obligation to provide or carry out work

The original tribunal concluded that the “usual minimum commitment” of 6 hours committed volunteers to work, and in return as a consideration (a payment element of a contract) the bureau would provide training , supervision, experience, expenses and insurance cover – all benefits that would be removed if the volunteer didn’t provide the bureau with work.

The appeals tribunal considered the original tribunal’s reasoning to be flawed.  They felt that the benefits were not linked to a reciprocal relationship, and were a dubious interpretation of what could be classed as a “consideration”.

The key issue for the appeals tribunal was whether or not the Volunteer Agreement imposed a contractual obligation on the bureau to provide work, or on the volunteer to carry it out; “Like many similar charitable organisations, similarly dependent on the services of volunteers, the bureau provides training for its volunteers and expects of them in return a commitment to work for it, but the work expected of them is expressed to be voluntary, it is in fact unpaid, and all the Volunteer Agreement purports to do is to set out the bureau’s expectations of its volunteers”.   A volunteer at the CAB was able to leave at any point, without the bureau having recourse to action for breach of contract.  The appeals tribunal therefore concluded that the bureau’s volunteers did not fall into the Disability Discrimination Act’s definition of employment.

Implications for us as volunteer-involving organisations      

Because this case was an Employment Appeals Tribunal decision, it sets a precedent for future tribunals.  The case concerned the Disability Discrimination Act, but the principles discussed will apply more generally to cases where the employment status of “volunteers” is being judged.

The appeals tribunal regarded reimbursement of expenses, necessary training, a written Volunteer Agreement (covering grievance and disciplinary procedures, confidentiality clauses and a request for as much notice as possible if the volunteer was going to leave) as reasonable components of a volunteer relationship that did not amount to a contract to provide services.  In the past, some of these elements have proved problematic.  

However, we must remember that the judgement was based on a specific set of circumstances.  Not all Volunteer Agreements or working practices will automatically be “safe” now.  Future employment tribunals will examine the unique circumstances before them, and if they feel that elements of the “volunteer” relationship are clearly contractual, they will still be free to make that judgement.  

It is not now “safe” to require a minimum time commitment.  In this case, the time offered by volunteers was expressed as a “reasonable expectation” and there were no sanctions in place if 6 hours were not worked.  If volunteers are expected to make a firm commitment, or could be subject to disciplinary action if they do not turn up, the decision might well be different.

Nor does this decision mean that it is now “safe” to provide any sort of benefit to volunteers.  The volunteers in this case received “benefits” that were reasonable in the circumstances and not analogous to any sort of payment in return for work.

The employment appeal tribunal’s decision can be read in full at www.employmentappeals.gov.uk/uploads/UKEAT2830317112003/index.htm     

Policies for Volunteer Management

Health and Safety Policy

· Every employer with five or more employees must have a written safety policy. It should relate to the health and safety of their employees.

· For most smaller organisations with only one workplace a single document will usually be sufficient. 

· Safety problems will vary and it is important that the safety policy actually means something to your organisation. Staff should also be involved in the process of developing the policy so that they have a sense of ownership. 

The following questions show you what parts your policy should contain.

What is the policy for?

What does the organisation commit to do?

Who is responsible?

Who will we consult with?

How will we ensure safety? For example:

· Procedures for training staff in Health and Safety

· When risk assessments are done, and who does them

· First aid cover

· What happens in emergencies, e.g fires

· Access to occupational health facilities or counselling organisations.

· Procedures relating to health and safety:  specific breaks, lone working etc

 How will we review this?

Insurance

All volunteer-involving organisations should have an insurance policy that covers volunteers. There are several different types of policy so it is often confusing to work out which is the most appropriate. Basically volunteers should be covered either under employer’s liability insurance or public liability insurance.  Depending on the type of work involved, the organisation may need professional indemnity insurance as well. Polices should explicitly mention volunteers because they may not automatically be covered, but including volunteers will not usually increase your insurance premium.  Insurance companies should also be aware of the types of work that volunteers are doing.  If the tasks are high risk then the insurance policies may have to be changed to accommodate this. As well as liability cover, organisations may also wish to take out personal accident insurance for their volunteers. This would cover volunteers harmed whilst volunteering, even if there is no negligence on the part of the organisation. 

Expenses  
You can have a separate expenses policy, or include it within your volunteering policy.  Addressing the following points should ensure your whole organisation understands the importance of reimbursing volunteer expenses correctly.

· Have a budget: be ready for the expense and know where it will come from so that volunteers don’t feel they have put you out when they come to claim.
· Reassure that all volunteers can claim: there has been confusion in the past regarding volunteers who claim benefits, or asylum seekers.  As it stands at the moment any volunteer can claim travel, lunch and any other expense as a result of volunteering.

· Be clear what can be claimed in your organisation, and what is a reasonable amount.  This will depend on many variables: where you expect your volunteers to travel from, for example, and whether you provide lunch or ask them to buy it.

· Explain at induction that volunteers must produce receipts; and why this is important.  This will avoid confusion later.
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Job Centre Plus could ask… (3)

• How soon can you stop volunteering?

• You may have asked that volunteers commit to a 

certain amount of time, volunteers may understand 

this as a contract and explain it as this to the Job 

Centre 

• Ways around this…

• Explain the nature of volunteering in induction

• Explain also in letter to JCP



Volunteers and the Law: More Information

NCVO has produced information sheets on:

· Volunteers from overseas 

· Volunteers and State Benefits

· Who can volunteer

· Health and Safety for Volunteers 

 They can be found at : https://www.ncvo.org.uk/ncvo-volunteering 
NCVO (Volunteering England) have also published a book:  Volunteers and the Law by Mark Restall which is especially useful on previous case law.
UK Border Agency Guidance on immigration status and volunteering is at http://www.ukba.homeoffice.gov.uk 
The Health & Safety Executive have produced a free booklet on preparing a health & safety policy document. It is available both on the HSE website at www.hse.gov.uk, or from HSE books on 01787 881165 (ask for INDG324).

The most up-to-date advice on volunteering whilst on State Benefits should be found at the direct.gov website, 
This also includes the leaflet Volunteering while getting benefits  - DWP 1023: http://www.dwp.gov.uk/docs/dwp1023.pdf
More information on who should apply for a DBS disclosure can be found at www.gov.uk 
Please email rebecca@rebeccatully.org.uk to get these links electronically.

INDIVIDUAL LEGISLATION: HOW IT AFFECTS YOUR VOLUNTEER PROGRAMME

More details at www.volunteering.org.uk; Full texts available at www.legislation.gov.uk 

This information represents an overview of how the law affects volunteer involvement.  Laws change all the time and this handout should always be double-checked with recent advice.

	LAW
	How it affects your volunteering programme
	Things to do/avoid

	National Minimum Wage Act 1998
	If volunteers are seen to be employees, organisation may owe wages.
	Create agreements and understanding, not contracts.

Avoid ‘consideration’ – any pay that may create a contract.  Money, Perks, Training etc.

	Employment Equalities Legislation:  Equal Pay act, Equality act etc.
	If volunteers are seen to be employees, can claim discrimination rights of an employee
	Avoid ‘consideration’ – any pay that may create a contract.  Money, Perks, Training etc.

Avoid discrimination on any grounds

	Jobseeker’s Allowance Regulations 1996
	‘Notional earnings’ can include living expenses for more involved volunteering
	Get legal advice of ‘reasonable’ living costs that cannot be considered pay if your expenses will involve accommodation, living expenses etc

	Jobseeker’s Allowance regulations 2002
	Volunteers need to be available for work when claiming JSA – within one week, and to interview within 48 hrs.
	Use a template letter to reassure advisors of the flexibility of your volunteers’ role, reassure volunteers in induction

	Social Security Amendments (Volunteers) Regulations 2001
	Those on incapacity benefit can receive money for actual expenses incurred, or ‘to be incurred’ 
	You can advance a volunteer money if they need it

	Social Security (Incapacity for Work) Legislation 1995
	Voluntary work specifically exempt from any other ‘work’. Should never prove capacity to work, no matter how many hours you are volunteering
	Use a template letter to reassure advisors of the flexibility of your volunteers’ role, reassure volunteers in induction

	Employment Income Manual (Income Tax Regulations)
	No tax on reimbursement of expenses when volunteering.  Any other income should be declared and taxed.
	Stick to reimbursing actual expenses only

	Health and Safety at Work act 1974
	Those not employees but affected by organisations’ activities should be given information by organisation about health and safety.
	Include reference to volunteers in Health and Safety Policy; Specific reference to policy and relevant information in volunteer induction

	Common Law ‘Duty of Care’
	A duty to take reasonable care to avoid causing harm to others: so organisations have this duty towards volunteers
	Reasonable steps should be taken to ensure that the likelihood and potential seriousness of injury to volunteers is reduced:  this might include giving adequate information, training, clothing or equipment, closer supervision etc

	The Management of Health and Safety at Work Regulations 1999
	Organisation has an obligation to carry out risk assessments for employees and ‘others’ 
	Risk assess volunteer roles and tasks

	Employers’ Liability (Compulsory Insurance Regulations) 1998
	Employers are obliged to maintain employers’ liability insurance for not less than £5 million
	Sensible to do this also for volunteers.  Tell the insurer that you are involving volunteers.

(Volunteers should tell their insurer if they will be using their car, but should not incur a cost)

	Rehabilitation of Offenders Act
	Organisations must only ask about ‘spent’ convictions, unless their work falls under the ‘exceptions’ order – including working with children and vulnerable adults
	If you ask about previous convictions, consider why you are asking and how you are using this information 

Assess all volunteer roles: is the volunteer working with children and vulnerable adults? Do we need a CRB check? (Enhanced check will include both POCA and POVA lists)



	Police Act 1997
	Set up the Criminal Records Bureau.  Organisations are permitted to carry out checks on individuals 
	

	Protection of Children Act 1999; Care Standards Act
	Set up the POCA list and the POVA list.  Childcare organisations and those providing residential care must obtain disclosures on individuals.
	

	Data Protection Act 1998
	‘Personal data’ – info which can identify an individual.  Individual must give consent and has a right to see any info you hold about them
	Use volunteers’ information data only for  the purposes you have collected it; don’t share it; keep it secure

	Copyright, Designs and Patents Act 1988
	Copyright of material produced by employees while with their employer belongs to their employer
	Ask design and creative volunteers to assign copyright to the organisation if you wish this to be the case.  Draw up a contract if necessary – this would not be a contract of employment.

	Human Rights Act 1998
	Only applies to public bodies.  Prevents discrimination, but only in the access of other rights in the Act.
	Very little!  

	Immigration, Asylum and Nationality Act 2006
	Criminal offence to employ a person who does not have the right to work in the UK
	Avoid ‘consideration’ – any pay that may create a contract.  Money, Perks, Training etc.

Refer to UK Border Agency guidance

	UK Border Agency Guidance
	‘Visitor Visas’ – not permitted to undertake paid or unpaid work


	Be aware of the risks around certain visas and ‘unpaid work’, make an informed choice that is appropriate for your organisation.
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